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(1) An increase in basic pay under
§9701.324;

(2) A locality or special rate supple-
ment increase under §9701.336;

(3) A performance pay increase deter-
mination under §9701.342(a);

(4) A within-grade increase deter-
mination under 5 CFR 531.404, prior to
conversion to the pay system estab-
lished under subpart C of this part;

(5) A pay determination under any
other applicable pay rules;

(6) Awards under any legal authority,
including 5 U.S.C. chapter 45, 5 CFR
part 451, and a Departmental or organi-
zational awards program;

(7) Eligibility for promotion; or

(8) Such other action that DHS con-
siders appropriate, as specified in the
implementing directives.

(c) A rating of record must assess an
employee’s performance with respect
to his or her performance expectations
and/or relative contributions and is
considered final when issued to the em-
ployee with all appropriate reviews and
signatures.

(d) DHS may not impose a forced dis-
tribution or quota on any rating level
or levels.

(e) A rating of record issued under
this subpart is an official rating of
record for the purpose of any provision
of title 5, Code of Federal Regulations,
for which an official rating of record is
required.

(f) DHS may not lower the rating of
record of an employee on an approved
absence from work, including the ab-
sence of a disabled veteran to seek
medical treatment, as provided in Ex-
ecutive Order 5396.

(g) A rating of record may be grieved
by a non-bargaining unit employee (or
a bargaining unit employee when no
negotiated procedure exists) through
an administrative grievance procedure
established by DHS. A bargaining unit
employee may grieve a rating of record
through a negotiated grievance proce-
dure, as provided in subpart E of this
part. An arbitrator hearing a grievance
is subject to the standards of review
set forth in §9701.521(g)(2). Except as
otherwise provided by law, an arbi-
trator may not conduct an independent
evaluation of the employee’s perform-
ance or otherwise substitute his or her
judgment for that of the supervisor.

§9701.501

(h) A supervisor or other rating offi-
cial may prepare an additional per-
formance appraisal for the purposes
specified in the applicable performance
management system (e.g., transfers
and details) at any time after the com-
pletion of the minimum period. Such
an appraisal is not a rating of record.

(i) DHS implementing directives will
establish policies and procedures for
crediting performance in a reduction in
force, including policies for assigning
additional retention credit based on
performance. Such policies must com-
ply with 5 U.S.C. chapter 35 and 5 CFR
351.504.

§9701.410 DHS responsibilities.

In carrying out its performance man-
agement system(s), DHS must—

(a) Transfer ratings between subordi-
nate organizations and to other Fed-
eral departments or agencies;

(b) Evaluate its performance manage-
ment system(s) for effectiveness and
compliance with this subpart, DHS im-
plementing directives and policies, and
the provisions of 5 U.S.C. chapter 23
that set forth the merit system prin-
ciples and prohibited personnel prac-
tices;

(c) Provide OPM with a copy of the
implementing directives, policies, and
procedures that implement this sub-
part; and

(d) Comply with 29 CFR 1614.102(a)(5),
which requires agencies to review,
evaluate, and control managerial and
supervisory performance to ensure en-
forcement of the policy of equal oppor-
tunity.

Subpart E—Labor-Management
Relations

EDITORIAL NOTE: At 73 FR 58435, Oct. 7,
2008, the application of subpart E to part 9701
was rescinded.

§9701.501 Purpose.

This subpart contains the regulations
implementing the provisions of 5 U.S.C.
9701(b) relating to the Department’s
labor-management relations system.
The Department was created in rec-
ognition of the paramount interest in
safeguarding the American people,
without compromising statutorily pro-
tected employee rights. For this reason
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